CIVIL DISTRICT COURT FOR THE PARISH OF ORLEANS
STATE OF LOUISIANA
NUMBER: DIVISION: ™
PARMA MATTHIS HOWARD and JANE MATTHIS SMITH
YERSUS
ADMINISTRATORS OF THE TULANE EDUCATIONAL FUND

FILED:

DEPUTY CLERK

PETITION FOR PRELIMINARY INJUNCTION,
PERMANENT INJUNCTION, AND DECLARATORY JUDGMENT

Plaintiffs, Parma Matthis Howard and Jane Matthis Smith (“Newcomb Heirs"™), through their
undersigned counsel, allege as follows:
I
Made defendant herein are the Administrators of the Tulane Educational Fund (“Tulane
Board™), a non-profit organization incorporated under the laws of Louisiana and doing business in
Louisiana under the name of Tulane University in New Orleans, Louisiana.
1L
As evidenced by the affidavits attached hercto as Exhibit A, Plaintiffs are collateral heirs of
Josephine Louise LeMonnier Newcomb (“Mrs. Newcomb™), who at the time of her death was a
domiciliary of the State of Louisiana and whose last will and testament was probated in this Court
on April 8, 1901 (Succession of Josephine Louise LeMonnier Newcomb, No. 0469).
II.
Mrs. Newcomb made several donations, inter vivos and mortis causa, to Tulane University
for the clear and explicit purpose of creating and maintaining a separate degree-granting college to

benefil and educate young women.



Iv.
By letter of donation to the Tulane Board dated October 11, 1886, Mrs. Newcomb gave
money to the Tulane Board for the clear and explicit purpose of establishing a separate college for
women in honor of her deceased daughter, H. Sophie Newcomb; the letter states in pertinent part:

In pursuance of a long cherished design to establish an
appropriate memorial to my beloved daughter, H. Sophie Newcomb,
deceased, [ have determined ... to entrust to your Board the execution
of my design.

Feeling a deep personal sympathy with the peaple of New
Orleans, and a strong desire to advance the cause of female education
in Louisiana, and a strong desire to advance the cause of female
education in Louisiana ..., I hereby donate to your Board the sum of
one hundred thousand dollars, to be used in establishing the H. Sophie
Newcomb Memorial College, in the Tulane University of
Louisiana, for the higher education of ... girls and young women.

See Exhibit B (Underlined emphasis in original; bold emphasis added).
V.

Mrs. Newcomb’s transmittal letter to the Tulane Board repeated her intentions and made it
clear that her donation was for the explicit purpose of establishing and maintaining H. Sophie
Newcomb Memorial Newcomb College as a separate entity for the education of women; she stated
to the Tulane Board and to Col. Wm. Preston Johnston, the president of Tulane at the time, in
relevant part:

In accordance with the enclosed letter of donation, to the
Administrators of the Tulane Educational Fund, which please forward
to them, and for the purpose of fully carrying out my wishes, as herein
expressed. 1 now enclose you my check ... for the sum of One
Hundred Thousand dollars ($100,000) and which amount is to be
applied by the same mentioned President and Administrators,  for
establishing, and maintaining The H. Sophie Newcomb Memorial

College,” in the Tulane University of Louisiana, for the higher
education of ... Girls and young ... women.

See Exhibit C at 3-4 (Underlined emphasis in original; bold emphasis added).



VI
At the regular monthly meeting of the Tulane Board on November 9, 1886, the Tulane Board
accepted Mrs. Newcomb's donations AND the restrictions thereto; the two aforementioned letters
from Mrs. Newcomb were written into the minutes. Resolutions accepting the gift and agreeing to
the terms and conditions attached to the gift were also written into the minutes. The resolutions state:

Resolved, that the Administrators of the Tulane Educational Fund
accept the gift of One Hundred Thousand Dollars ($100,000) made
to them by Mrs, Josephine Louise Neweomb for the purpose of
establishing the H, Sophie Newcomb Memorial College in the
Tulane University, for the higher education of ... girls and young
women.

Be it further resolved that the gift is accepted under the terms and
conditions expressed in the letter of Mrs. Josephine Louise
Newcomb, addressed to the Administrators of the Tulane Educational
Fund on the Eleventh of October, Eighteen Hundred and Eighty-Six.

Be it further resolved, that not only the foregoing letter of Mrs.
Josephine Louise Newcomb, but also the letter by her addressed to
Colonel Wm Preston Johnston of the Eleventh of October, Eighteen
hundred and Eighty-Six, be read in the minutes of the Board and the
originals be preserved among its archives.

Be it further resolved, that the Administrators of the Tulane
Educational Fund will carry out with fidelity and to the best of
their ability the wishes and plans of the donor of this sacred and
magnificent gift.

Be it further resolved, that this Board accepts the gift not only with a
profound sense of gratitude to Mrs, Newcomb, but also with deep
conviction as to the wisdom and utility of the good work founded by
her. That in undertaking the high duties which the donation
imposes, the members of this Board trust that with the aid of
Divine Providence they will be able to perform them as to fully
realize the noble purposes of Mrs. Newcomb—the opening to young
women of a higher sphere of culture and uscfulness in life.

See Exhibit C at 4-3 (Underlined emphasis in original; bold emphasis added).
V1L
The resolutions were adopted by motion, duly made, and seconded, to confirm and ratify
them. Thus, the Tulane Board accepted Mrs, Newcomb’s donation, subject to the terms and

conditions of the aforementioned letters of Mrs. Newcomb.



VIIIL

The Tulane Board clearly understood Mrs. Newcomb's donation interest as further evidenced

by Tulane President Johnston’s report at the end of 1. Sophie Newcomb Memorial College’s first

year of operation:

[t is the aim of this college to offer to the young women of Louisiana
and the adjoining states a liberal education, similar to that now given
to young men by Tulane University, and to the young women also by
other institutions of the first rank in distant parts of the United States.

Dyer, John P, Tulane: The Biography of a University 1834-1865 at 59 ( Harper & Row

IX.

', 1"Ed. 1966).

Mrs. Newcomb included the Tulane Board in her last will and testament. Under the terms of

her will, the bequest to the Administrators was given with the understanding that the $2,000,000, her

entire fortune, would be dedicated to the maintenance and continuation of H. Sophie Newcomb

Memorial College, a separate and coordinate college in Tulane University, for the education and

benefit of young women. She wrote:

See Exhibit D.

FIRST: T have resided of late years in different places but I
have made the City of New Orleans my permanent home, because |
here witness and enjoy the growth of “H. Sophie Newcomb Memorial
College,” a Department of the Tulane University of Louisiana, which
[ have founded, and has been named in honor of the memory of my
beloved daughter.

I have implicit confidence that the “Administrators of the
Tulane Educational Fund” will continue to use and apply the
benefactions and property, 1 have bestowed and may give, for the
present and future development of this Department of the University
known as the H, Sophie Newcomb Memorial College which engrosses
my thoughts and purposes, and is endeared to me by such hallowed
associations,



X.

Thereafter, the Tulane Board understood that the sole purpose of the funds given and left by
Mrs. Newcomb was for a women’s memorial college. On May 16, 1910, Mr. Robert M. Walmsley,
President of the Tulane Board, cautioned the Board that certain revenue allotments were violative of
Mrs. Newcomb’'s donor intent; he wrote;

[Mrs. Newcomb’s] sole object was to create a memorial for women,
in which post-graduate work can be done, and that no portion of the
revenues of this fund should be used for the education of women
beyond the portals of this women’s memorial college, to and within
which college should be confined the entire educational outlay.
See Exhibit E.
XI.

The Tulane Board continues to be bound by the terms and conditions of Mrs. Newcomb's
donations, inter vivos and mortis causa, to this day. Nothing has occurred that would render a literal
compliance with Mrs. Newcomb's restrictions on her donation impractical, impossible or illegal.

XIL.

Mrs. Newcomb’s donations between 1886 and 1901, when she died, were made with
expectation that the Tulane Board would continue H. Sophie Newcomb Memorial College as a
separate entity within Tulane University.

XIIIL

Since November 9, 1886, and for more than one hundred and nincteen years, the Tulane
Board has operated H. Sophic Newcomb Memorial College, this nation’s first degree-granting
college for women within a university in the United States,

X1V,

Notwithstanding Josephine Louise Newcomb’s clear and explicitintent and the Tulane Board’s
more than 119-year satisfaction of the restrictions of her donations, the Tulane Board voted to close H.
Sophie Newcomb Memorial College on June 30, 2006, and to divert funding dedicated to support of

H. Sophie Newcomb Memorial College.



XV.

The Tulane Board did not follow the provisions of La. R.S. 9:2331 et seq in choosing to
ignore Mrs. Newcomb’s clear donative intent and the restrictions imposed by Mrs. Newcomb upon
the funds that she donated for the establishment and maintenance of H. Sophie Newcomb Memorial
College.

XVL

The Tulane Board has breached its fiduciary duty as stewards of Mrs. Newcomb’s donations
and has acted without regard to the law.

XVII.

If the actions of the Tulane Board are allowed to proceed, H. Sophie Newcomb Memorial
College will close forever. This constitutes irreparable harm for which monetary damages are an
inadequate remedy,

PRELIMINARY INJUNCTION

The Newcomb Heirs are entitled to preliminary injunction enjoining and prohibiting the
Tulanc Board from abolishing H. Sophie Newcomb Memorial College.

PERMANENT INJUNCTION

The Newcomb Heirs are entitled to permanent injunction enjoining and prohibiting the Tulane
Board from abolishing H. Sophie Newcomb Memorial College.

DECLARATORY JUDGMENT

The Newcomb Heirs are entitled to a declaratory judgment determining that the Tulane
Board’s actions violate the terms and conditions of Mrs. Newcomb’s donations, inter vivos and
mortis causa to the Tulane Board, that the continuance of H. Sophie Newcomb Memorial College
is not impractical, impossible or illegal and that H. Sophie Newcomb Memorial College must

continue as a degree-granting college within Tulane University.



WHEREFORE, the Newcomb Heirs pray:

(S ]

That the defendant be duly served in order to show cause on a day and hour to be
fixed by this Court, why preliminary injunction enjoining and prohibiting the Tulane
Board from abolishing H. Sophiec Newcomb Memorial Col lege should not be issued;
That after due proceedings had there be Jjudgment in favor of plaintiffs and against the
defendant perpetuating the said preliminary writ of injunction and making it
permanent in the form and substance described herein above:

That the defendant show cause why declaratory judgment should not be issued in
favor of the Newcomb Heirs and determining that determining that the Tulane
Board’s actions violate the terms and conditions of Mrs. Newcomb's donations, inter
vivas and mortis causa to the Tulane Board, that the continuance of H. Sophie
Newcomb Memorial College is not impractical, impossible or illegal and that H.
Sophie Newcomb Memorial College must continue as a degree-granting college
within Tulane University: and,

For all gencral and equitable relief to which the Newcomb Heirs may be entitled.

Respectiully submitted,

Daniel J. Caxr%o (Bar No. 3941)

John F. Shreves (Bar No. 17139)

Shawn L. Holahan (Bar No, 17621)

SIMON, PERAGINE, SMITH & REDFEARN, LLP
1100 Poydras Street, 30" Floor

New Orleans, Louisiana 70163

Telephone: (504)569-2030

Counsel for Parma Matthis Howard and Jane Matthis
Smith



PLEASE SERVE PETITION AND ATTACHED
FIRST SET OF INTERROGATORIES AND
REQUEST FOR PRODUCTION OF DOCUMENTS TO:

The Administrators of the ‘Tulane Educational Fund,
through their registered agent for service of process,
Victoria D. Johnson

300 Gibson Hall

6823 St Charles Ave.

New Orleans, La. 70118



CIVIL DISTRICT COURT FOR THE PARISH OF ORLEANS

STATE OF LOUISIANA
NUMBER: DIVISION; = *
PARMA MATTHIS HOWARD and JANE MATTHIS SMITH
VERSUS

BOARD OF ADMINISTRATORS FOR TULANE EDUCATIONAL FUND

FILED:

DEPUTY CLERK
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CIVIL DISTRICT COURT FOR THE PARISH OF ORLEANS

STATE OF LOUISIANA

NUMBER: DIVISION; **

PARMA MATTHIS HOWARD and JANE MATTHIS SMITH
VERSUS
BOARD OF ADMINISTRATORS FOR TULANE EDUCATIONAL FUND

FILED;
DEPUTY CLERK

VERIFICATION

stateor _NC.
COUNTY OFE { B:

BEFORE ME, the undersigned Notary, personalty came and appaared Pamma

Maithis and Jeme-Smitir, patitioners in the foregoing Pstition who, being first duly swomn by
me, and who did then depose and say that they have read the foregoing Petition, and that
all of the facts and aliegations contained in it are bye and correct to the best of their

JANE SMITH

knowiadge, information and bafief,

SWORN TO AND SUBSCRIBED
BEFORE ME THIS|2 DAY
OF MAY, 2008.
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STATE OF NORTH CAROLINA
COUNTY OF

BEFORE ME, the undersigned Notary Public in and for the aforesaid county and
state, did personally come and appear:

PARMA MATTHIS HOWARD
a person of the full age of msjority who did depose and say that:

She is a direct descendant of Eleanor Ann LeMonnier Henderson who was the
sister of Josephine Louise LeMonnier Newcomb, the founder of Newcomb College. Her
lineage is as follows:

Eleanor Ann LeMonnier was the wife of William Henderson, Of that marriage
four children were born, one of whom was Warren Newcomb Henderson. Warren
Newcomb Henderson married Elizabeth “Lillie” Bell Miller in Louisville, Kentucky. Of
that marriage, three children were born, including a daughter named Marguerite Miller
Henderson. Marguerite Miller Henderson married Elliont Kaye Pennebaker. OF that
marriage two children were bomn, one of whom was Jzne Grainger Pennebaker. Jane
Grainger Pennebaker married Joseph Wilgus Naugher from whom she was later
divorced. Of that marriage, two children were bomn, namely Jane Wilgus Naugher and

exception of Jane Wilgus (Navgher) Matthis and Susan Parma (Naugher) Matthis who is
the affiant herein.  Jane Matthis is now Jane Matthis Smith. Susan Parma Matthis,
affiant, now uses the name Parma Matthis Howard.,

She has been aware for most of her lifs of her connection to Mrs, Newcomb. She
also believes that she and her sister are the only descendants living of Warren Newcomb
Henderson in their generation and that none are living of the generation before them,

She has also been aware that Newcomb College was founded by Josephine Louise
LeMonnier Newcomb as 2 memoria] to her deughter H. Sophie Newcomb as & college




Thus, she desires 1o file sujt 2gainst the Administrators of the Tulane Educational
Fund to compel them 10 continue to operate H. Sophie Newcomb College as a college for
women within Tulane University.

PARMA MATTHIS HOWARD
SWORN TO AND SUBSCRIBED
BEFOREMETHIS _|3 DAY
OF MAY, 2006.
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STATE OF SOUTH CAROLINA

coorvor Richland

BEFORE ME, the undersigned Notary Public in and for the aforesaid county angd
state, did personslly coms and appear:

JANE MATTHIS SMITH
a person of the full age of majority who did depose and say that:

She is a direct descendant of Eleanor Ann LeMonnier Henderson who was the
sister of Josephine Lovise LeMonnier Newcorab, the founder of Newcomb College. Her
lineage is 25 follows:

Eleanor Ann LeMonnier was the wife of William Henderson. Of that marriage
four children were born, one of whom was Warren Newcomb Henderson.  Warren
Newcomb Henderson married Elizabeth “Lillie” Bell Miller in Louisville, Kentucky, Of

marriage two children were bom, one of whom was Jane Grainger Pennebaker, Jape
Grainger Penmebaker married Joseph Wilgus Nangher from whom she was later
divorced, Of that marriage, two children were born, namely Jane Wilgus Naugher and
Susan Parma Naugher. Jane Grainger Pennchaker later married George Matthis who
raised, but did not adopt her children. They did take his last name and have continued to
use it 25 their maiden name, All of the zbove listed persons are now deceased with the
exception of Jane Wilgus (N augher) Matthis and Susan Parma (Naugher) Marthis who ig
the affient herein.  Jane Matthis is now Jane Matthis Smith. Susan Parma Metthis,
affiant, now uses the name Parma Matthiz Howard,

She has been aware for most of her life of her connection to Mrs. Newcomb, She
also believes that she and her sister ars the only descendants living of Warren Newcomb
Henderson in their generation and that none are living of the generation before them,

She has also been aware that Newcomb College was founded by Josephine Lonise
LeMonnier Neweomb as 2 memorial to her dzughter H. Sophie Newcomb 25 2 college
for women within Tulane University. She and her family have been proud of this fact
and are supportive of the intent of Mrs, Newcomb in donating the money to found end
continue the operation of the college in her daughter’s memory.



Thus, she desires to file suit against the Administrators of the Tulane Educational
Fund to compel them to continue to operate H. Sophie Neweomb College as a college for

women within Tnlane University.
Jan Mot 20 dh
JANE MA S SMITH
SWORN TO AND SUBSCRIBED
BEFOREME THIS __ /&4 DAY
OF MAY, 2006,

2 &

Name: 7 &-melen Carmi]
NOTARY PUBLIC
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ly have I ¥ritien, dated ang 3igned this my last will ang
e Orleans Louisiana this 12th day of lay 1898,
(S%gned) JoSEPHINE TODTE FEWGONB
Ye varietur

Arl. 8 1901
(8igned) 7. c. V. ELIIS

Judge.

| Thus whol
testament at N

Wew O eans, jmy 16th, 1910,
(Addressed: Hembers Roard)

Dear Sir:- i ) K : )
) It has been the policy of thig Roard in its saministration of

the Wsweomd Pund, e uge alle t 88 of this fund in the

Brop onat o) he following depariments of “ulans University

of Louisiana, other than Fewcomb College, to-wit:=

Post=Craduate Department, s

College of Rducation,

Surimer Schoeel, '
These allotments ¢f tha Newcomb Pund, belng based en the theory that as
women were students in ang beneficlartip-of thege desfimated departments,
it was proper to use portiens of the Newcab Pund Revenuss for these pur- -

beseg, provided the proportiof of expenses waw falrly and properly ag-
Justed,

It has besn rfurther suggested that thip use of the revenues
of the Wewcomb Rund is mm—iumﬂ_m&ﬂmﬂn;_o:_thwwa
sole object was %o create s memorial for women, in which postegraduate

TWork can be doney and that ng portion &f the revemes of this fund snowa

be uxed for the education of women beyond the portals or this wamen's

memorial college, to and within which college should be confined the en-
tire educational outlay, 4 copy of Mrs. Newcomh'ts will ig enclosed, It
is necessary that the Board shouid adopt ' a fundsmental beliey on the sub-

Ject of the use ¢f the revenues of this find, As it freguently happens,

- that the persomnel of the board at meetings ehanges from time %o 4 me, due

t0 the absence of members, it is desired %o obtain an expreseion of opin-
ion from each individual member, so that the Board collectively may be
guided by this data as a ¥hole, and the policy to be adjusted may he con- -
sidered fixed, Tou are there fore regquested %o advise the sscretary ime
mediately in writing of your individual views on this subject, ‘80 “that
the Board may meet and Tinally adopt itg policy, )
Tours truly,
R, ¥, WALHLOEZY .

President,

w_ﬁlﬁ'pm/‘-zayr -ﬂ:‘.’ %ﬂﬁw %M:’%ﬂﬂ«{




