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Summary

Thecurrent statutory structurewith respect to complaintsagainst federal judgesand
judicial disciplinewas enacted on November 2, 2002, asthe Judicial Improvements Act
of 2002, P.L. 107-273,28 U.S.C. 88 351-364. These provisionsare applicableto federal
circuit judges, district judges, bankruptcy judges and magistrate judges. They do not
apply to thejustices of the U.S. Supreme Court. The U.S. Court of Federal Claims, the
Court of International Trade and the Court of Appealsfor the Federal Circuit are each
directed to prescribe rules consistent with these provisions to address complaints
pertaining to their own judges. The procedures under 28 U.S.C. 88 351-364 include a
complaint process, review of complaintsinitially by the Chief Judge of thecircuit within
whichthejudgein question sits, and, if appropriate, referral of the complaint to aspecial
investigating committee, to a panel of the judicial council of the circuit involved, and,
if needed, to the Judicial Conference of the United States. At any point in the process,
as deemed appropriate, action may be taken on the complaint. Where a complaint
alleges conduct that may rise to the level of impeachable offenses, the Judicial
Conference may certify that the matter may warrant consideration of impeachment and
transmit the determination and the record of proceedings to the House of
Representatives for whatever action the House of Representatives considers necessary.
This report will be updated as needed.

The present statutory structure governing complaints against federal judges and
judicial discipline where appropriate stemsfrom the Judicial Improvements Act of 2002,
P.L.107-273,Div. C, Titlel, Subtitle C, 116 Stat 1856 (Nov. 2, 2002), 28 U.S.C. §8351-
364. It replacedjudicial discipline proceduresin the Judicial Conduct and Disability Act
of 1980, as amended, codified at the former 28 U.S.C. 8§ 372(c). The current statutory
procedures are applicable to complaints against federal circuit judges, district judges,
bankruptcy judges, and magistratejudges. They are not applicableto justicesof the U.S.
Supreme Court. Inaddition, the U.S. Court of Federal Claims, the Court of International
Trade and the Court of Appeals for the Federal Circuit are each required to prescribe
rules, consistent with the provisionsin 28 U.S.C. §8 351-364, establishing proceduresfor
the filing of complaints with respect to the conduct of judges of that court, for
investigation of such complaints, and for taking appropriate action with respect to them.
In investigating and taking action regarding complaints brought against their respective
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judges, each of these three courts has the powers granted to ajudicial council in dealing
with federal circuit judges, district judges, bankruptcy judges or magistrate judges.”

Thejudicial discipline process under 28 U.S.C. 88 351-364 isinitiated by thefiling
of acomplaint by any person, alleging that a judge has engaged in conduct “prejudicial
to the effective and expeditious administration of the business of the courts, or aleging
that such judge is unable to discharge all the duties of the office by reason of mental or
physical disability.”? A written complaint containing a brief statement of the pertinent
facts is filed with the clerk of the court for the circuit within which the judge sits.
Alternatively, the chief judge of the circuit, in the interests of effective and expeditious
administration of the business of the courts and based on information availableto him or
her, may identify acomplaint by written order stating the reasonsfor the complaint.* The
clerk of the court receiving awritten complaint promptly transmits that complaint to the
chief judge of the circuit unless the complaint concerns the chief judge. In the latter
circumstance, the clerk shall transmit the complaint to the circuit judgein regular service
on the court who is next most senior in date of commission. That circuit judge would
then carry out the responsibilities of the chief judge with respect to that complaint in all
matters under thisjudicial discipline process.*

Onceacomplaintisfiled or identified, the chief judge must review it expeditiously
to determine whether appropriate corrective action has been or can be taken without the
need for aformal investigation, and whether the facts stated in the complaint are either
plainly untrue or incapabl e of establishment through investigation. The chief judge may
ask the judge who is the focus of the complaint to file a written response, which is not
shared with the complainant unless the judge responding authorizes its disclosure. The
chief judge or his or her designee may also communicate orally or in writing with the
complainant, the judge who is the focus of the complaint, or anyone else who may have
pertinent information; and may al so review any transcriptsor documentary evidence. The
chief judge may not make any findings of fact regarding matters reasonably in dispute.
After thisreview, the chief judge, by written order, may dismissthe complaint if it is not
in conformity with the requirements of 28 U.S.C. 8§ 351(a), or if he or she finds that the
complaint directly relates to the merits of a decision or procedural ruling or that it is
frivolous, that is lacking sufficient evidence to raise an inference that misconduct has
occurred, or that contains allegations that are incapable of being established through
investigation. The chief judge may also conclude the proceeding if he or she finds that
appropriate corrective action has been taken or that action on the complaint is no longer
needed because of intervening events. Copies of the written order are to be transmitted
by the chief judge to the complainant and to the judge involved.®> The complainant or the
judge involved in the complaint may petition the judicial council of the circuit seeking
review of the order of the chief judge. If the petition for review is denied, that decision

! Action by the judicia council of acircuit is addressed in particular in 28 U.S.C. § 354.
228 U.S.C. § 351(9).
328 U.S.C. § 351(h).

428 U.S.C. 8§ 351(c). For purposes of this discussion, the term “chief judge” will apply to the
chief judge, or in the case of acomplaint against the chief judge, to the circuit judge handling the
complaint against the chief judge.

®28U.S.C. §352.
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isfinal and not subject to review.® Thejudicial council may refer a petition for review
to apanel of at least 5 members of thejudicial council, 2 of whom must be U.S. district
judges.’

If the chief judge does not dismissthe complaint or conclude the proceedings under
28 U.S.C. § 352(b), then he or she must promptly appoint himself or herself, along with
equal numbers of circuit judges and district judges, to aspecial committeeto investigate
the factsand allegationsin the complaint. The chief judge must also promptly certify the
complaint and any other pertinent documents to each member of the special committee,
and provide written notice of this action to the complainant and the judge involved. The
committee must conduct such investigation as it finds necessary and then expeditiously
file a comprehensive written report of its investigation with the judicial council of the
circuitinvolved. Inconducting itsinvestigation, the special committee hasfull subpoena
powers.? Thereport of the committee must present both findings of theinvestigation and
recommendations for necessary and appropriate action by the judicial council.®

Upon receipt of such areport, thejudicia council of the circuit involved has several
options available to it. It may conduct any additional investigation it deems necessary,
and it may dismiss the complaint.® If the complaint is not dismissed, it shall take
appropriate action to assure effective and expeditious administration of the business of
the courtsin the circuit, including ordering that, on atemporary basis for atime certain,
no further cases be assigned to the judge whose conduct is the subject of a complaint;
censuring or reprimanding the judge by means of private communication; and censuring
and reprimanding the judge by means of public announcement.* Like the specia
committee, the judicial council may exercise full subpoena powers in conducting its
investigation.*

If the judge who is the subject of the complaint holds his or her office during good
behavior, actiontaken by thejudicia council may include certifying disability of thejudge
pursuant to procedures and standards under 28 U.S.C. § 372(b); and requesting that the
judge voluntarily retire, with the provision that the length of service requirements under

628 U.S.C. § 352(C).

728 U.S.C. §352(d). Therulesgoverningthe conduct of judicial discipline proceedingsby each
judicial council or by the Judicial Conference of the United States, including areferral of achief
judge sorder for review by apanel of ajudicial council, are prescribed by that judicial council
or by the Judicial Conference, respectively, under 28 U.S.C. § 358.

828 U.S.C. § 356(a), relying upon subpoena powers under 28 U.S.C. § 332(d).
928 U.S.C. §353.

1028 U.S.C. 88 354(a)(1)(A) and 354(a)(1)(B). If thecomplaint hasbeen finally dismissed under
28 U.S.C. § 354(a)(1)(B), then, under 28 U.S.C. 8§ 361, upon the request of the judge who isthe
subject of the complaint, the judicial council may recommend to the Director of the
Administrative Office of the U.S. Courts that he award reimbursement for those reasonable
expenses, including attorneys' fees, incurred by the judge during the investigation which would
not have been incurred but for the requirements of the judicia discipline process. The
reimbursement would be drawn from funds appropriated to the Federal judiciary.

11 28 U.S.C. 88 354(a)(1)(C) and 354(3)(2).
1228 U.S.C. § 356(a), citing subpoena powers under 28 U.S.C. § 332(d).
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28 U.S.C. § 371 shall not apply.*® Thejudicial council may not order removal from office
of any judge appointed to hold office during good behavior.**

If the focus of the complaint is a magistrate judge, the action taken by the judicial
council may includedirecting the chief judge of the district of the magistratejudgeto take
such action asthejudicial council considers appropriate.”> Any removal of amagistrate
judge by the judicial council must be in accordance with 28 U.S.C. § 631, while any
removal by the judicial council of a bankruptcy judge must be in accordance with 28
U.S.C. § 152."® Thejudicia council must provideimmediate written notice of the action
taken to the complainant and to the judge whose conduct is the subject of the complaint.*

Thejudicia council may also, initsdiscretion, refer any complaint under 28 U.S.C.
§ 351, along with the record of any associated proceedings and its recommendations for
appropriate action, totheJudicial Conference of the United States. If thejudicial council
determines, based on a complaint and related investigation or on other information
available to the judicial council, that a judge holding office during good behavior may
have engaged in conduct which might constitute one or more grounds for impeachment
under Articlell, Sec. 4 of theU.S. Constitution, thejudicial council must promptly certify
itsdetermination, together with any complaint and arecord of any associated proceedings
to the Judicial Conference of the United States. Thejudicial council must also promptly
certify its determination, along with any complaint and a record of any associated
proceedings, to the Judicial Conference if the council determines that a judge holding
office during good behavior may have engaged in conduct which, intheinterest of justice,
is not amenable to resolution by the judicial council. If the judicial council makes a
referral to the Judicial Conference of the United States, the judicial council must, unless
contrary to theinterests of justice, immediately provide written notice of its action to the
complainant and to the judge involved.”® If dissatisfied with an action of the judicial
council, the complainant or the judge may petition the Judicial Conference for review of
that action. The Judicial Conference, or, should the Conference so choose, a standing
committee appointed by the Chief Justice under 28 U.S.C. 8§ 331 to exerciseits authority
under the judicial discipline process, may grant a petition filed by a complainant or a
judge aggrieved by an action of thejudicial council. If apetitionfor review isdenied, that
decision is final and conclusive and not subject to judicial review.™

Uponreceipt of areferral or certification, the Judicial Conference considersany prior
proceedings and engages in such further investigation as it deems appropriate. The
Judicial Conference may exerciseits authority under thejudicia discipline provisionsas
a Conference, or through a standing committee appointed by the Chief Justice under 28
U.S.C. 8§ 331. In conducting any investigation under the judicial discipline process, the

1328 U.S.C. § 354(a)(2)(B).

1428 U.S.C. § 354(a)(3). Cf., U.S. Const., Art. I11, Sec. 1 (life tenure during good behavior.)
1528 U.S.C. § 354(3)(2)(C).

16 28 U.S.C. § 354(a)(3)(B).

1728 U.S.C. § 354(3)(4).

18 28 U.S.C. § 354(h).

1928 U.S.C. §357.
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Judicial Conference, or a standing committee appointed by the Chief Justice for the
purpose, may exercise full subpoena power under 28 U.S.C. § 356(b). After having
reviewed theinformation beforeit, the Judicial Conference, by majority vote, may, if the
complaint is not dismissed, take such action asis appropriate to assure the effective and
expeditious administration of the business of the courts. This may include ordering that,
on atemporary basisfor atimecertain, no further cases be assigned to thejudgeinvolved;
censuring or reprimanding the judge by means of private communication; and
reprimanding the judge by means of public communication. If the judge involved holds
his or her office during good behavior, the options available to the Judicial Conference
may include certifying disability of the judge under 28 U.S.C. 8§ 372(b); and requesting
the judge voluntarily retire, with the provision that the length of service requirements
under 28 U.S.C. § 371 not apply. If the judge is a magistrate judge, the Judicia
Conference may direct the chief judge of the district of the magistrate judge to take such
action as the Judicial Conference deems appropriate.

If the Judicial Conference concurs in the judicial council’s determination that
impeachable offenses may be involved, or if the Judicial Conference makes its own
determination that consideration of impeachment may bewarranted, the Conference must
certify and transmit the determination and the record of proceedings to the House of
Representatives for whatever action the House considers necessary. When the Judicial
Conference’s determination and record of proceedings are received by the House of
Representatives, the Clerk of the House must make that determination and any reasons
for the determination available to the public.*

If ajudge hasbeen convicted of afelony under federa or state law and has exhausted
all avenues of direct review of that conviction, or if thetimefor direct review has passed
and no review has been sought, the Judicial Conference, by majority vote and without any
referral or certification from the relevant judicial council under 28 U.S.C. § 354, may
transmit adetermination that impeachment may bewarranted, together with rel evant court
records, to the House of Representativesfor whatever action the House deemsnecessary.”
If ajudge has been convicted of afederal or state felony and has exhausted direct appeals
of the conviction or if the time to seek further direct review has passed and no such
review has been sought, then that judge shall not hear or decide cases unlessthejudicial
council of the circuit in the case of federa circuit judges, district judges, bankruptcy
judges or magistrate judges; or the U.S. Court of Federal Claims, the Court of
International Trade, or the Court of Appeals of the Federal Circuit, respectively, in the
case of ajudge of one of those courts, determines otherwise. No service of such a
convicted judge, oncethe convictionisfina and thetimefor appeal s has expired, may be
included for purposes of determining years of service under 28 U.S.C. 88 371(c), 377, or
178, or creditable service under 5 U.S.C., chapter 83, subchapter 111, or chapter 84.2

No judge whose conduct is the subject of an investigation under 28 U.S.C. 88 351-
364 may serve on a special committee under 18 U.S.C. § 353, upon ajudicial council,

2028 U.S.C. § 355(a), cross-referencing 28 U.S.C. 88 354(a)(1)(C) and 354(a)(2).
228 U.S.C. § 355(b)(1).

228 U.S.C. § 355(b)(2).

#28U.S.C. §364.
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upon the Judicial Conference, or upon astanding committee established under 28 U.S.C.
§ 331, until all proceedings relating to that investigation have been completed. Nor may
anyoneintervene or appear as amicus curiaein any judicial discipline proceeding before
ajudicial council or the Judicial Conference.*

Except for the public disclosure, under 28 U.S.C. § 355, by the Clerk of the House
of Representatives of a determination by the Judicial Conference in a given case that
impeachment may be warranted and any reasons for that determination, all papers,
documents, and recordsof proceedingsrelated tojudicial discipline proceedingsunder 28
U.S.C. 88 351-364 are to be kept confidential and not disclosed to any person in any
proceeding unless certain criteriaare met. Disclosure is permitted to the extent that (1)
the judicia council of the circuit in its discretion releases a copy of areport of a special
committee under 28 U.S.C. § 353(c) to the complainant and to the judge who is the
subject of the complaint; (2) thejudicial council of the circuit, the Judicial Conference of
the United States, or the Senate or the House by resolution, releases any such material
believed necessary to an impeachment investigation or trial of ajudge under article | of
the Constitution; or (3) such disclosure is authorized in writing by the judge who is the
subject of the complaint and by the chief judge of the circuit, the Chief Justice, or the
chairman of the standing committee established under 28 U.S.C. § 331. Each written
order to implement any action on a complaint under 28 U.S.C. § 354(a)(1)(C), whichis
issued by a judicial council, the Judicia Conference, or the standing committee
established under 28 U.S.C. § 331, is to be made available to the public through the
clerk’s office of the court of appeals for the circuit involved. Unless contrary to the
interests of justice, each order must be accompanied by written reasons supporting it.>

Statistical information is available regarding judicial complaints filed and action
taken onthem under “ Judicial Businessof the United States Courts’ inthe Annual Report
of the Director of the Administrative Office of the United States Courts. In FY 2004, 712
complaintswerefiled, 784 were concluded, and 177 were pending at the end of thefiscal
year. Of those concluded, chief judgesterminated 449 complaints, whilejudicial councils
terminated 335. Of those concluded by chief judges, 66 percent were found not covered
by 28 U.S.C. 88 351-364 because they were directly related to the merits of decisionsor
procedural rulings. The remainder were terminated because they “did not conform with
the statute, they were frivolous, appropriate action already had been taken, action wasno
longer necessary, or the complaint had been withdrawn.”#® Of the complaints that were
addressed by judicial councils, al but two were terminated following review of a chief
judge’ s dismissal, while the two remaining were concluded after reports made by an
investigative committee. All of thecomplaintsaddressed by judicial councilsin FY 2004
were dismissed.”

#28U.S.C. §359.
»28U.S.C. § 360.

%2004 Annual Report of the Director of the Administrative Office of the United States Courts
a 32-33. The annua reports from 1997-2004 may be accessed on line at
[ http://www.uscourts.gov/judbususc/judbus.html]. Thosereportspredating passageof 28U.S.C.
88 351-364, deal with complaints under former 28 U.S.C. § 372(c).
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